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OTHOLUEHMM 3EeMENbHOr0 yyacTka B BWOE OXPAHHOW 30HblI SABMSETCHA crea-
CTBMEM Hanuuus cneumanbHOro npaBOBOro pexuma obbekTa KynbTypHOro
Hacnegus.

B cBoOw ovepenb Yy4aCTHUKY PbIHOYHbBIX OTHOLLEHUI Npy NnpuobpeTeHnn B
KOMMeEpYECKUX Liensx, HanpuMmep Ang CTpouTenbCcTBa 06bekTa KanutanbHOro
CTPOUTENLCTBA, 3€eMENIbHOr0 yyacTka, pacnofoXeHHOro B6MM3n oObeKkToB
KynbTYPHOro Hacrneams, HeobxoamMmMoO OLEHUTb BO3MOXHOCTM U PUCKU OCY-
LLIECTBIIEHNSA €ro NpoekTa.

B kayecTBe elle 0AHOro NpaBOBOro CpeacTBa agMUHUCTPATMBHO-NPaBo-
BOr0 pexuma oxpaHbl OOBLEKTOB KynbTYpPHOro Hacrneaus criegyeT BblaenuTb
OCyLLeCTBMNeHne NpoKypopcKoro Haa3opa 3a cobnwogeHmem TpeboBaHnm 3ako-
HogaTenbcTBa 06 06beKkTax KynbTYpHOro Hacnegus.

. N'ynbmyTamHoB n M. BaBunuH oTMeyatoT, 4TO «Haanexatiee UcnosHe-
HWe 3akoHa 06 oxpaHe 0O6BHLEKTOB KySbTYPHOro Hacrneaus Moxet 6biTb obec-
nevyeHo Haa30PHOW AeATeNbHOCTLIO NPOoKypaTtypbl» [4, ¢. 20-22].

[Mpokypopckun Hagsop npeacrtaBnaeT cobon YacTb rocyaapCTBEHHOro
Haf3opa, obecrneymBaloLero ocyLecTBreHne, B TOM 4Yucre, rocygapcrBeH-
HbIMW OpraHamMu KOHTporsi B obnactu cobniogeHnsa cneynanbHOro saakoHoaa-
TenbCTBa W BbINOMHEHNE MEP MO BbISABIEHUIO U YCTPAHEHUIO HapYyLIEHUN B
obnacTtu oxpaHbl HEABMXUMbIX UCTOPUYECKUX MaMATHUKOB.

OTnuuve agMMHUCTPATUBHO-NPABOBOIrO peXuma OXpaHbl HeOBWXU-
MbIX OO HEKTOB KYNbTYPHOro Hacneaus ot rpaXkaaHCKo-NpaBoOBOro pexuma

AOMWUHUCTPATMBHO-NPABOBON pPEXMM OXpPaHbl OOBLEKTOB KyNbTYPHOrO
Hacnegus ABNseT cneumanbHbIn NOPSAO0K OCYLLUECTBIIEHUS YNONHOMOYEH-
HbIMU CyObekTaMmn PyHKLMIA MO NCMOMb30BaHMIO, COXPaAHEHUIO 1 Nonynspusa-
UMM MaMATHUKOB  UCTOPUW WU KYIbTypbl, ONpeAerieHHbIn  HopMaMu
aAMUWHUCTPATUBHOIO NpaBa W HanpaBrieHHbIW Ha perynupoBaHne NpaBoOOTHO-
LeHnn B 06r1acTn oxpaHbl paccMaTpmBaeMbiX 00bEKTOB. [JaHHbIN pexum xa-
pakTepusyeTcs nMnepaTUBHbLIMU 3anpeTamu n ob6sa3aHHOCTAMMN,
BO3fiaraeMbiMu Ha NpaBoobnagaTenen obbekTa KynbTypHOro Hacneaus B Le-
NAX OCYLLEeCTBMAEHNA NOCeAHUMN Mep N0 COXPaHEHUIO AaHHbIX 0OBHEKTOB, U
peanusyeTcs B NPUHATUM cneyunanbHbiX agMUHUCTPATUBHBIX Mep MO OXpaHe
NCTOPUYECKNX U KYJTbTYPHbIX MAMATHUKOB NPU UX UCMNOMb30BaHUM B XO35AU-
CTBEHHOW OeATENbHOCTMW.
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["paxgaHCKO-NpaBOBOW PEXMM OXpaHbl ONpeaensieTcsl B BUae KoMmnnekca
HOpPMaTMBHO-MPaBOBbIX CPEACTB, HaMnpaBIieHHbIX Ha perynmpoBaHme OTHoLLe-
HUIA OXpaHbl NpU peanusaunn npaBoodbnagaTensmm NamsaTHUKOB UCTOPUN U
KynbTypbl UMYLLLECTBEHHbIX NpaB, T. €. NpaB BrageHns, NoNb30BaHUS U pacno-
psKeHna unccnegyembiMn obbektamu. lNpaBoobnagatenn npu peanusaunm
npaB COOCTBEHHOCTM B OTHOLLEHUM NPUOBPETEHHOIO UNU NepeaaHHoOro UM B
nonb3oBaHMe 00bekTa KynbTYPHOro Hacneamsa NpuHMMaroT Ha cebsa onpeaenen-
Hble 06peMeHEHMs1, CBAA3aHHbIE CO creumanbHbIM PEXUMOM OaHHbIX OO bEKTOB.

Mpn nprnobpeTeHnn namaTHUKa UCTOPUK N KynbTypbl NpaBoobnagarternb
npuHMMaeT Ha ceba obasaTenbCTBa, YCTAHOBIEHHbLIE YTBEPXKAEHHbLIM YNOSI-
HOMOY€EHHbIM roCya4apCTBEHHbLIM OpraHOM OXpaHHbIM 06A3aTeNnbCTBOM, HECO-
6ntogeHne TpeboBaHMM KOTOPOro BreyeT Ans Bnagenbua HacTynneHue
rpaXgaHCKo-nNpaBoBOM OTBETCTBEHHOCTU. ChopMynmMpoBaHHbIE B OXPaHHOM
obasaTtenbctBe TpeboBaHus obsizaTenbHbl ANS Bnagenbua M HanpaeBfiEHbI
npexae BCero Ha coxpaHeHne obbekTa n obecrneyveHne ero Hagnexawlero co-
AEpXKaHUs N OXpaHbl.

CnegctBnem ocoboro pexumma HeaBWXUMbIX OOBEKTOB KynbTYypHOro
Hacneamsa ABNsSeTCA yCTaHOBEHME 0cobOoro nopsaka BbINOAHEHUsS paboT no
COXPaHEHUIO AaHHbLIX OOBLEKTOB, TaKMUX Kak PEMOHT, KOHCEpBaUus, pectaBpa-
LUMs, PEKOHCTPYKUUS, NepeycTponcTtBo obbektoB. Criegyet OTMETUTb, YTO
NpaBoOBbIM OCHOBaHMEM O5S1 NPOU3BOACTBA YKa3aHHbIX paboT B NepByto o4ve-
pedb SBNSAKTCA rpaXXaaHCKO-NpaBOBble HOPMbI, NPeayCMOTPeHHble M. 37
['paxkgaHckoro kogekca Poccuinckon ®epepaumun. Npun 9TOM ykasaHHble paboThl
noasiexar OCyLLEeCTBIIEHMIO B COOTBETCTBMM C TEXHUYECKUM U aBTOPCKUM HaA30-
poMm, TpeboBaHusMK [pagocTpouTenbHOro kogekca Poccuinckon depepauumm
npw corracoBaHnn C YyrNosTHOMOYEHHBIM OpPraHoOM Mo OXpaHe OO bEKTOB.

AOMUHUCTPATUBHOIO-NPAaBOBOM PEXMM OXpPaHbl HEABMKUMbIX OOBHEKTOB
KynbTYpPHOro Hacneausi OT rpaxgaHCKOro-npaBoBOro OoTnnvaeT CyObeKTHbIN
cocTaB, cybbekTamMmn KOTOpPOro siBAATCA pu3mMyeckne nuua n opraHnsaumm,
asnsowmneca npasoobriagatensaMm ob6bLEKTOB KySbTYPHOro Hacnegua n uc-
Nosib3yoLme Ux B CBOEN XO3ANCTBEHHOU AedaTernibHocTU. CybbekTamn agmu-
HUCTPATUBHOIO-NMPaBoOBOrO0  pPeXmmMa  OXpaHbl, NOMUMO  yKa3aHHbIX
npaBoobnagaTtenen, ABNATCA OOMMKHOCTHbIE NMua, yCTaHaBnmuBarLwme no-
pPAOOK MOMb30BaHUs 0ObeKTaMM KyNbTYPHOro Hacnegusi, ¢ y4etom npeay-
CMOTPEHHbIX  3aKOHOM  3anpeToB W  OrpaHUYeHMn B OTHOLUEHUMU
paccMaTpruBaeMblX OOBLEKTOB.
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ALOMUHUCTPATUBHO-NpPaBble CPeacTBa OXpPaHbl COCTOAT U3 CUCTEMbI UMMe-
paTUBHbLIX 3aMpeToB N OrpaHNYeHnn, cobrnogeHne KoTopblix 06s3aTenbHO Ans
COBCTBEHHUKOB MpPU OCYLLECTBIIEHNN MMYLLECTBEHHbIX MpaB B OTHOLUEHWUM
obbeKkTa KynbTypHOro Hacneaus. ['paxxgaHCKOro-npaBoBOM PEXNM OXPaHbl pe-
rynupyet cobntogeHne npasoobnagatensiMmn saakoHogatensctea 06 obbekTax
KynbTYpPHOro Hacneausi npu nonb3oBaHMM AaHHbIMKM OBbEKTaMK, yCcTaHaBMu-
BaeT npasa M 0683aHHOCTM BragenbueB NaMATHUKOB UCTOPUM U KyNbTypbl,
0COBEHHOCTN JOrOBOPOB MO OTHYXXAEHUIO JaHHbIX OOBHEKTOB 1 Ap.

Euwe ogHum oTnnumem gaHHbIX PEXUMOB ABMSIETCA OTBETCTBEHHOCTL 3a
HapyLleHne npaBoobnagatensmm TpeboBaHnn cneymanbHOro 3akoHogaTernb-
cTBa. basnucHon Mmepon rpaxkgaHcKo-nNpaBoBOW OTBETCTBEHHOCTU, HAaNpUMep B
crnyyae HeucCnosIHEHUS apeHOaTopoM YCrOBUW OXpaHHOro obssaTenbCTBa,
€CI JaHHoe ycrioBume BbINo corflacoBaHo € apeHgoaaTtenem npu 3aknioyYeHum
Aoroesopa, SABMseTcs Bo3melleHne YObITKOB Apyromy nuuy. AOMWHUCTpa-
TUBHO-NPABOBbIE CaHKUMW NoASiexXaTt NPMMEHEHMNIO B Cllydae HapyLUeHus Tpe-
GoBaHMI 3akoHOAATENbCTBA, AaXe MpU OTCYTCTBUM MNpUYMHEHUA yuepba
MHOMY NnULYy, Hanpumep Npu OCYLLECTBIIEHNUN CTPOUTENbHbIX PaboT B OXpaH-
HOW 30HE ODOBbEeKTa KyNbTYPHOro Hacrneaus B OTCYTCTBME paspelleHusi rocy-
AAapCTBEHHOro opraHa oxpaHbi.

["paxxgaHcko-nNpaBoBasd OTBETCTBEHHOCTb BCMEACTBUE HAPYLUEHMST YCNOBUI
OXpaHHOro obsizaTenbCTBa B BUAE B3bICKAHUS HEYCTOMKM MOXET ObITb YCTaHOB-
fieHa B 3aKnio4aemMoM CTOpOHaMK AOoroBope nepenadn obbekTa KynbTypPHOro
Hacreamvs B Nonb3oBaHue, MO0 B yTBEPXKOEHHOM OXpaHHOM 0bA3aTenbCcTBe.

B yacTtHocTW, B onpegenenumn ot 22 noHa 2020 r. Ne 307-3C20-8139 no
aeny Ne A56-109667/2018 BepxosHbinn Cya Poccuinckon ®epepaumm, otkasbl-
Basd B nepegayve kaccaunoHHon xanobsl ®AQY BINO «HaumoHanbHbIR UC-
cnegoBaTenbCkUA  yHUBEPCUTET «Bbiclias  wkona 9KOHOMUKW»  Angd
paccMOTPEHNS, YKa3an Ha YyCTaHOBIIEHME B XO4e pacCMOTPEHNA aena cygamu
HWXKECTOSLLNX MHCTaHUMIN (paKkTa HapyLLEeHUS OTBETYMKOM YCNOBUI OXPaHHOIO
obsa3aTenbCcTBa NO COXpPaHEHMIO 0OBHEKTOB, ABMSIOLMXCA COCTAaBHOW YacCTblo
obbekta «MHCTUTYT MNaTpmnoTnyeckmniny.

[oBoabl oTBETYMKA 06 OTCYTCTBUN OCHOBAHWUIN AS151 B3bICKAHUSA HEYCTONKM,
NMOCKONbKY AaHHass Mepa OTBETCTBEHHOCTM 3aKoHoAaTenbCTBOM 00 oxpaHe
0OBbEKTOB KynbTYpHOro Hacneamsa He npeaycMoTpeHo, cygamm o60CHOBAHHO
OTKIMOHEHbI, MOCKOSbKY YCOBUAMW COrNacoBaHHOIO C OTBETYMKOM OXPaHHOIo
oba3aTenbCcTBa YCTAaHOBNEHO NPaBO rocy4apCTBEHHOrO OpraHa Ha B3bliCKaHWe
HEYCTOWKM 3a HapyLUEHWE YCINOoBUN CoadepXaHNA U COXPaHEHUSI OXpPaHAEMOro
obbekTa.
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Ewe ogHomn mepou rpaxxgaHCcKo-NpaBoBOWM OTBETCTBEHHOCTU 3a HEUCTIOSNHE-
HUEe MeponpUATUI NO COOEPXKaHUIO U HaAnexawemMy UCNosib3oBaHMio 0bbekTa
KyNbTypHOro Hacnegus siBnsietcs obsisaHne B cyaebHoM nopsigke npasoobna-
AaTens BbIMNONHUTL yKasaHHble OENCTBUS, HEOCYLLIECTBIIEHME KOTOPbLIX BrieyeT
OS5 HEro B3bICKaHWe HeYCTOWKM 3a HEUCNOSTHEHWE peLleHus cyaa.

B onpeneneHun TpeTbero KkaccauMoOHHOro cyga obuien ropucaukumm ot
27 cenTabps 2021 r. Ne 88-15812/2021 no geny Ne 2-3/2020, Bo3narasa Ha
COBCTBEHHUKOB OObEKTa KyNbTYpHOro Hacneaumsa permoHarnbHOro 3HaveHust
«Jom A. Yepkacckoro (Puttepa)» 0683aHHOCTM BbIMOMHUTL pecTaBpaLmnoH-
Hble paboTbl AN ero NpPMcnocobneHnst K COBPEMEHHOMY WCMOSIb30BaHWUIO,
cybl NepBOn N anennaunoHHON NHCTAHLMI, C KOTOPbLIMW COrfnacusicsa cy Kac-
CaLMOHHOWN MHCTaHLUMWN, UCXOOUSTN U3 YCTaHOBMEHUS B XO4Ee PacCMOTPEHUS
aena dakrta HeucnosiHeHUst OTBeTYMKaMn 064A3aTesnibCTB MO COXPaHEHWUIO
CMOpHOro o6bEeKTa N ero HeHaanexawllero NCnonb3oBaHns. 3a HeUCNONHeHne
peLleHns cyfa yCTaHOBIIEHa HeYyCToNKa.

[Mpn aTOM CCbinka NpeacTaBuTenNs oTeeTYMKa Komnteta MMyLLLECTBEHHbIX
oTHowweHnn CaHkT-lNeTepbypra Ha TO OOCTOATENLCTBO, YTO BhINOSIHEHME pe-
CTaBpaLMOHHbIX paboT sBnsieTcAa nNpaBoM aamMuHUCTpauum BacuneocTtpos-
ckoro pawnoHa CaHkT-INeTepbypra, OTKNOHEHA CydOM KaccauMOHHOW
WHCTaHUUM, NOCKOSIbKY B cuny nonoxenun n. 1 ct. 33, cT. 45, noan. 1, 2 n. 1
cT. 47.3, n. 11 cT. 47.6 ®enepanbHoro 3akoHa o1 25 noHa 2002 r. Ne 73-d3
«O6 obbekTax KynbTypHOro Hacneamsa (NamsiTHAKaxX UCTOPUU U KynbTypbl)
HapogoB Poccunckon depepaummy», MMEHHO Ha nNpaBoobnagaTensi BO3SO-
XeHa 0683aHHOCTb MO Haanexallemy cogepXxaHuio obbekTa, B TOM 4Yucne no
BbIMOSTHEHWNIO peCcTaBpaLMOHHbIX paboT Ha OCHOBaHUN YTBEPXKOEHHOW NPOEKT-
HOW AOKYMEHTaUuMN.

3akntoyeHue

Taknm obpasom, npaBoBasi oOxpaHa HeABMXUMbIX OOBHLEKTOB KyNbTypPHOro
Hacnegus xapakTepusyeTca NpMMeHEeHMEM cneLmanbHbIX NPaBoOBbIX CPEACTB,
NpeayCMOTPEHHbIX 3aKoHO4AaTENbCTBOM 06 06beKTax KynbTYPHOro Hacneaus,
peanuayemMbix NOCPEACTBOM KaK rpakgaHCKO-NpaBOBbIX, Tak U agMUHUCTpa-
TMBHO-NPaBOBbIX CPEACTB OXpaHbl, YTO OOYCNOBNEHO NyOANYHLIM PEXUMOM
HeOBWXMMbIX OO bEKTOB KyNbTypPHOro Hacneaus.

["paxkgaHCKO-NpaBOBOM PEXUM OXpaHbl MAMATHUKOB UCTOPUN N KyNbTYypbl
peanuayeTcs NOCPeaCcTBOM UCMOMHEHUA NpnobpeTtatenamm n npaBoobnaga-
TensaMmn TpeboBaHun 3akoHoAaTeNnbCcTBa 06 06bEKTAxX KyNbTypHOro Hacneaus
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npu NnpuobpeTeHnn n pacnopsikeHnn gaHHbiMu obbekTamu. lNonb3oBaHne He-
ABWKNMbIMU OBBbEeKTaMu KynbTypHOro Hacrnegus ocyLlecTBndeTcs npaBoob-
nagartensmu, B TOM 4uUcne nocpeacTtsBoOM agMUHUCTPATUBHO-NPaBOBOro
perynmpoBaHus Co CTOPOHbI rOCY4apCTBEHHbIX OPraHoB.

AOMWHNCTPaATMBHO-NPAaBOBON pPEeXUM OXpaHbl UccreayeMblx OO6beKTOB
onpegendeTcda Kak ynopsgoyeHHasd cuctemMa YCTaHOBJSIEHHbIX roCy4apCTBOM
NpaBoOBbLIX CPEACTB U METOA0B, obecneynBatoLnMX perynmpoBaHme npaBooT-
HOLUEHMUN MO COXPaHEHU0 U UCMNOJSIb30BAHUIO MaMATHUKOB UCTOPUU U Kyrlb-
Typbl. OTnnunTenbHaa 4YepTta YyCTaHOBMEHUS agMUHUCTPATUBHO-NPaBOBOro
pexnma oxpaHbl uccrieqyemMblx O6bEKTOB 3aKNYaeTCs B BO3MOXEHUN Ha Npa-
BoobGnagarenen n npuobpertatenen gaHHbIX 06BHEKTOB NPeayCMOTPEHHbIX 3a-
KOHOM 3anpeToB N OrpaHNYEeHnI, BblpaXKatoLnXcsl B YCTAHOBIEHNN OXPaHHbIX
30H B npefenax pacnosioXeHns o6beKToB KynbTYPHOro Hacnegusi, BBegeHUn
ornpenerieHHbIX OrpaHn4YeHnin Npu NCnosfib3oBaHNN 06 HEKTOB B XO3SAMCTBEHHOM
aeaTenbHOCTN, 06a3aHMM COBCTBEHHNKOB NPUHUMATbL Mepbl MO COXPaHEHUHO
AaHHbIX 06BbEKTOB, COBMNOAEHNM YCTAHOBNEHHOIO 3aKOHOM Nopsaka nposeae-
HUSA PasfiNYHbIX CTPOUTESbHbLIX PaboT B OTHOLUIEHUN MaMATHUKOB UCTOPUMU U
KynbTypbl.

B kadectBe agMUHMUCTPaATUBHO-NPAaBOBLIX CPeACTB NpefoCTaBreHus
OXpaHbl 06beKTaM KynbTYPHOro Hacneams BblaensaeTca COBOKYNHOCTb 3anpe-
TOB W OrpaHnUyeHnin, BBOANUMbBIX MPU UCNOMb30BaHUM 1 NOMyrispusaumm JaHHbIX
0OBbEKTOB, UCMOSNTHEHNE KOTOPbIX peann3yeTcsl C NMOMOLLbIO roCyAapCTBEHHOIO
aAMWHUCTPUPOBaHNA crneumanbHbLIMU YNONTHOMOYEHHBIMU doeeparnbHbIMU U
pervoHasibHbIM1 OpraHamMmu UCMOSTHUTESTIbHOM BACTU, a TakKe MPOKYPOPCKUM
Ha430pOM 3a MUCMNOSIHEHMEM 3aKoHOOATENbCTBA Kak CO CTOPOHbI NpaBoobna-
aaTteneun, Tak M CO CTOPOHbI AOSHKHOCTHBLIX NUL, OCYLLECTBIALWNX rocyaap-
CTBEHHYIO OXpaHy OObEKTOB.

K rpaxgaHcko-npaBoBbLIM cpeAcTBamM MOXET OblTb OTHECEHO cornacoBa-
HME CTOPOHaMU rpaKgaHCKMUX NPaBOOTHOLLUEHUN YCTOBUA O OOrOBOPHOW He-
YCTOMKE B Clflydyae HapyweHus YCroBUW OXpaHHoOro obgasaTenbCcTBa,
HapyLUEeHUN YCrOBUN U CPOKOB BbIMOMHEHNA PEMOHTHbLIX UMW pecTaBpaLnoH-
HbIX paboT B OTHOLLUEHUM OObEKTA KySIbTYPHOro Hacneausi, a Takke 3a UCnosib-
30BaHMEe MaMsATHMKA UCTOPUM WU KYNbTypbl HE MO LENIEBOMY Ha3HAYEHWUIO.
Hapsagy co B3bICKaHMEM HEYCTOWMKM 3a HEUCMOSIHEHME YCMNOBUM OXPaHHOro
oba3aTenbCTBa Ha HapyLuMTens MOryT OblTb BO3M0XKeHbl 0093aHHOCTU B orpe-
AeNeHHbIA CPOK BbINOMHUTL NPeAyCMOTPEHHbIE 4OroBOPOM paboThbl NO coxpa-
HEHUIO UMM PEMOHTY NaMATHMUKA UCTOPUN U KyIbTypbl. KpoMe TOro, namMAaTHUK
NCTOPUMN U KYNbTYpbl MOXET BbITb N3BAT Y NpaBoobnagatens yrnosIHOMOYeH-
HbIM OpraHoM B Clly4ae HEUCMNOSTHEHUS Mep MO ero COXPaHeHMuHo.
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HekoTopble acnekTbl AOKa3biBaHMA U A0Ka3aTeNbCTB
B cyAe NepBoM MHCTaHLUMUM B apOUTPAXKHOM Cy0NpPOnN3BOACTBE
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B ctatbe nccnenyotcs TeopeTUKo-npakTuyeckue npobnemnsl peanmsaumm oTaenbHbIX
npoueccyanbHblIX HOPM JOKa3aTeNbCTBEHHOMO NpaBa B apbuTpaxHOM CyZe NepBON MHCTaH-
LUK, B YaCTHOCTM NpeaMeT LOKa3blBaHUSA M 06S3aHHOCTM MO AOKa3blBaHUIO, packpbITUe n
nctpeboBaHne gokasaTenbCTB, pacCMOTPEHNE apbuTpakHbIM CyAOM MNEPBON UHCTaHLMU
3aaBneHns o panbcudurkaumm gokasaTtenbCTB, ydacTue cneumanucta B apObuTpakHoM
cyae NepBoOv UHCTaHLUN.

TeopeTuko-npakTu4eckne npobnembl peanusaumm OTAENbHbIX MPOLEeCcCyanbHbIX
HOPM [oKa3aTenbCTBEHHOrO Npasa B apbuTpaxHOM cyae NnepBoOM MHCTaHUMK NpoaHanumaun-
poBaHbl B cBeTe NpuHATUSA MNMoctaHoBneHns NneHyma BepxosHoro Cyaa Poccuinckon ®e-
aepaunn ot 23 gekabpsa 2021 roga «O npumeHeHun ApOUTpPaKHOro npoueccyanbHOro
Kogekca Poccuinckon degepaumm npy paccMoTpeHUn Aen B cyae nepBon MHCTaHuun» (ga-
nee — NocTtaHoBneHne). B nccnegoBaHum npeacraBneHbl NPeanoXeHusi Mo COBEPLUEHCTBO-
BaHUWIO AEMCTBYIOLLIErO 3aKoHO4ATENbCTBA U MPaKTUKMA €ro NPUMEHEHUS.

[enaeTtcsa BbIBOA, YTO MOMOXEHUS O AOKa3blBaHUM U AOKa3aTerbCTBaX, Pa3bACHEH-
Hble B aHann3npyemom [loctaHoBNEeHUN, UMET BaXKHOe NpuknagHoe 3HayveHuve. MNpasurb-
HOE MNPUMEHEHWE YKa3aHHbIX HOPM MO3BONSAET Hagnexawum obpa3om peanu3oBaTb
NPVHUMN COCTA3aTENbHOCTM apOUTPaXXHOro CyAOMNpOM3BOACTBA, MCKMAYUMTL CcyaebHyto
owmnbKy npu onpeaeneHnn npegmMmeTa AoKas3biBaHMA M pacnpeaeneHns obs3aHHoOCTEN Nno
AokasbiBaHuo. Peanusaumnsa HOpM 0 packpbITUmn 1 UCTpeboBaHUM fOKa3aTenbCTB, PacCMOoT-
pPeHUN apbUTpaXKHbIM CYAOM MEPBON MHCTaHUMW 3asBrneHus o danbcudumkauumn gokasa-
TenbCTB, y4acTUn cneyunanucta B apbutpaxxHom cyge NepBON MHCTaAHUUKU Takxe MmeeT

© HaxoBa E. A., Kpacukosa J1. A., Konoesa J1. A., 2022
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Ba)XXHOE NpuKnagHoe 3HayeHne ansa o6ocHOBaHMA nuuamMmm, y4acTByOLWMMN B aene, NpaBo-
BOM No3uuumn nepepg cygom.

KnrouyeBble cnoBa: apbuTpaxHoe Cyaonpov3BOACTBO; NPOM3BOACTBO B apbuTpax-
HOM cy[e NepBOW MHCTaHUWK; JOKa3biBaHWE U AoKa3aTenbLCcTBa.

BbnarogapHocTn. ®yHaameHTanbHble uccriegoBaHna Muxauna KoHCTaHTMHOBMYA
TpeywHukoBa, AnekcaHgpa Tumodeesnya boHHepa, Hawmx yduTernen, Mnocrnyxmnm oT-
NpaBHOW TOYKOM HaCTosALWEro uccrnenoBaHud. Mybokoe oCMbICIIEHNEe HayYHbIX B3rnsgoB
nccnegoBarenen nNnpmBeno K Heobxo4MMOCTU NPOBEAEHNA AeTalnbHOro aHanu3a peanuvsa-
LK1 OTAENbHbIX NpoLeccyanbHbIX HOPM JoKa3aTeNbCTBEHHOMO NpaBa B apbuTpaxxHoM cyae
NepBOM NHCTaHUUN.

Ona uutupoBanusa: Haxosa E. A., Kpacukosa Jl. A., Konoesa J1. A. HekoTopble
acrnekTbl JoKasblBaHUA W [OOKa3aTernbCTB B Cyde MepBOW MHCTaHUMM B apbuTpakHOM
cyponpowussoacTse // JleHnHrpaackui topnandeckum xypHan. — 2022. — Ne 1 (67). — C. 63—
77.DOI 10.35231/18136230_2022_1_63

Some aspects of proof and evidence in the court of first instance
in arbitration proceedings

Elena A. Nakhova?!, Lyudmila A. Krasikova?, Leyla A. Koloeva?®

!Pushkin Leningrad State University,
Saint Petersburg, Russian Federation

2North-Western Branch of the Russian State University of Justice,
Saint Petersburg, Russian Federation

SArbitration Court
of the Republic of Ingushetia, Russian Federation

The article examines the theoretical and practical problems of the implementation of
certain procedural rules of evidentiary law in the arbitration court of the first instance, in
particular, the subject of proof and the obligation to prove, disclosure and reclamation of
evidence, consideration by the arbitration court of the first instance of the application for
falsification of evidence, the participation of a specialist in the arbitration court of the first
instance. The theoretical and practical problems of the implementation of certain procedural
norms of evidentiary law in the arbitration court of first instance are analyzed by the author
in the light of the adoption of the Resolution of the Plenum of the Supreme Court of the
Russian Federation dated December 23, 2021 "On the application of the Arbitration Proce-
dural Code of the Russian Federation when considering cases in the court of first instance"
(hereinafter — the Resolution). The study presents proposals for improving the current leg-
islation and the practice of its application. The author concludes that the provisions on proof
and evidence explained in the analyzed Resolution are of great practical importance. The
correct application of these norms makes it possible to properly implement the principle of
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adversarial arbitration proceedings, to exclude a judicial error in determining the subject of
proof and the distribution of evidentiary duties. The implementation of the rules on disclosure
and reclamation of evidence, consideration by the commercial court of the first instance of
an application for falsification of evidence, participation of a specialist in the commercial
court of the first instance is also of great practical importance for the justification of the legal
position before the court by the persons participating in the case.

Key words: arbitration proceedings; proceedings in the arbitration court of the first
instance; proof and evidence.
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aspekty’ dokazy vaniya i dokazatel stv v sude pervoj instancii v arbitrazhnom sudoproizvod-
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ings]. Leningradskij yuridicheskij zhurnal — Leningrad Legal Journal. No 1 (67). pp. 63—77.
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BBeneHune

Mpobnematuka peanusauuun npoueccyarnbHblX HOPM AoKa3aTenbCTBEH-
HOro nNpasa B apbuTtpakHOM CyJOonNpOM3BOACTBE MMEET NMpUHLUMUNnanbHoe 3Ha-
YyeHne ANna npuHATUS cygebHoro akta cyaebHbIM opraHoM, a Takke Ongd
000OCHOBaHUSA CBOEW NPaBOBOW MO3ULUUKW nepen CyaoM nuuamu, yyacTBYlO-
lwnmm B Aene. TeopeTuko-npakTnyeckne npobnemol peannsaumm oTaenbHbIX
npoLeccyarnbHbIX HOPM [OKasaTesflbCTBEHHOro npasa B apbuTpaXHOM cyae
NepBOr MHCTAHUUKW HYXXOAKTCA B aHanu3e B cBeTe NpUHATUA NocTaHoBNEHUS
[MneHyma BepxosHoro Cyaa Poccuiickon ®epepaunm ot 23 aekabpsa 2021 roga
«O npumeHeHnn ApbutpaxxHoro npoueccyanbHoro kogekca Poccunckon de-
Aepauuu nNpy pacCMOTPEHUN en B cyae nepBov MHCTaHuuny (ganee — lo-
CTaHOBIMEHUE), TakMe Kak npeamMeT [okasbiBaHuss M 0643aHHOCTM MO
A0oKasblBaHWIO, packpbiTe n nctpeboBaHne fokKasaTenbCTB, pacCMOTpPeEHuE
apbuTpaxHbIM CygOM NepBOM MHCTAHUMK 3aaBfieHna o dpanbcudumkauum go-
KasaTenbCTB, y4acTue crneumnanncta B apbutpaxHoOM cyae nepBon MHCTaHLMN.
Llenblo HacTosLWero nccrnegoBaHna SBAgeTCs TeopeTUKo-NpuKnagHon aHanms
NOSIOXKEHUN MNeHyMa, PasbACHAWMUX NPUHLMMNBI AEUCTBYIOLWEro npoLeccy-
anbHOro Kogekca O JoKa3blBaHUM M JOKa3aTenbCTBax B apOUTpaHOM cyao-
Npou3BOACTBE.
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O6G30p nutepaTypsbl

B oTeuyecTBeHHOW npoueccyanbHonW AOKTpMHE nNpobnemaTtuka npegmera
AokasbliBaHMA U 0683aHHOCTEN MO AOKa3biBaHWIO OCBELLanach B Tpydax psga
nccnepoBartenen. Bnepsble kaTeropus «npegMeT goKasbliBaHUA» Oblna yno-
MsHyTa B Tpyaax K.M. ManbiweBa «Kypc rpaxgaHckoro cyionpoussoacTteay ',
0. C. FambapoBa «Kypc nekuuin no rpaxaaHckomy npoteccy»2. B coBeTckui
nepuon pyHoamMeHTanbHble NCcrefoBaHNA KaTeropmm «npegmeTta aokasbiBa-
Hus» ocywecteneHbl A. J1. lUTyTnHbIM «[peameT gokasbiBaHUS B COBETCKOM
rpaxgaHckom npoueccey, 1963 [38], T. A. Jlunyawsunun «lNpeagmeTt n 6pems
AOKa3blBaHMA B COBETCKOM rpaxgaHckom npoueccey, 1957 [29], J1.I1. Cmbiw-
nsesbiM «[1pegmeT AokasblBaHMA U pacnpegeneHme ob6s3aHHOCTEN NO OoKa-
3bIBaHUIO B COBETCKOM rpakgaHcKoM npoueccey, 1961 [32]. SHaunmbin BKNag
B pa3BUTUE YYEHUS O NpeamMeTe JOKa3biBaHWUS B rpaX4aHCKOM Cya0onpou3Boa-
ctee BHecnu K.C. KOgenbcoH [39], A.®. KnennmaH [21], C.B. Kypbines [26],
H.b. 3engep [17], M.K. TpeywHukos [34], A.T. boHHep [9-13], JI.A. BaHe-
eBa [14], N.B. PeweTtHukoBa [30], B.B. Apkos [40], B.B. Monyaxos?, O.B. ba-
yrnuH [8], A.l. KoBaneHko [22-24], N.M. 3ainues [15; 16], M.A. ®oknHa?,
C.®. AgpaHackes [7], O.Bb. AbyweHko [1], C.M. Amocos [4-6], M.A. PoxkoBa
[31], .. PeHu?® n ap. OcHoBomnonarawwmnumMmn B y4eHUn o npeameTe 4oKasbl-
BaHWSA CTanu TpyAdbl NpeacTaBuTeENENn TeopumM rocygapcTea v npasa, Taknx Kak
C.C. Anekcees [2; 3], B.b. Ncakos [18-20], O. 3. Jlencrta [27; 28], n ap., a
Takke npeacraBuTenen UMBUIMCTUYECKON Haykn Takmx kKak, O.A. KpacaBuu-
koB [25], A.K. Kau®, O.A. Yaycckas [37] u ap. Mpo6nemaTtunka packpbiTUs 1 Uc-
TpeboBaHMA [oOKa3aTenbCTB, PACCMOTPEHUs apbuTpakHbIM CydOM MNepBoOu

' Mansbiwes K. Kypc rpaxkaaHckoro cyaonpoussoacTsa: B 3 7. Cl16., 1874. T.1. 437 c.
2 Fambapos 0. C. Kypc nekumit no rpaxaaHckomy npoteccy. CM6., 1894-1895. 778 c.
3 Monuaros B.B. OcHOBbI TeOpuM 40Ka3aTenbCTB B rpa)aaHCKOM npoLeccyarnbHOM npase:
y4eb. nocobue. M.: 3epuano-M, 2015. 354 c.
4 Kypc ookasaTtenbCcTBeHHOro npaea: paxaaHckuii npouecc. ApGuTpaHbli npouecc / noa
peq. M.A. ®okuHon. M.: CtatyT. 2014. 496 c.
5 PeHu WU.T. ®akTbl 1 gokasaTenbCTBa B MeXAyHapoaHOM rpaxaaHCKOM npoLliecce: Teope-
Tnyeckne npobnemsbl: guc. ... o-pa opua. Hayk. EkatepuHbypr, 2018. 351 c.
6 Kau A.K. KoHkpeTusauusi cyqom rpaxaaHCKUX U CEMEeNHbIX NPaBOOTHOLLEHMWI C YaCTUYHO
HeyperynmpoBaHHbIM cofepXaHnem: aBToped. Auc. ... KaHg. topua. Hayk. CBepanoBCK,
1965. 15 c.
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MHCTaHUWNN 3adABIEHNA O CbaﬂbCVIC*)I/IKaLI,I/IVI JOKa3aTesibCTB, y4acTuna creuna-
JINCTa B ap6MTpa>KHOM cyoe nepBon l/IHCTaHLI,l/II/I1 TaKkxXe nmeet orpomMHoe rnpum-
KnagHoe 3Ha4YeHune.

NpeameT poKasbiBaHUA U  OOA3aHHOCTU MO AOKa3biBaHUK B
apouTpaxHoM cyae nepBOr MHCTAHLUMU

MpeomeTy gokasbiBaHUA 1 pacnpeneneHmnio obss3aHHOCTEN NO LOKa3blBa-
HUIO NOCBSILLEH NYHKT 36 aHanuanpyemoro [octaHoBneHua. [Npun npuHATUN Uc-
KOBOro 3asiBfieHus1 apbuTpaxkHbl cyq onpenenseTt npegmeT AokasbiBaHUAa U
pacnpegenseTt oba3aHHOCTM Mo AokasbiBaHuto. O6cTosTensCcTBa npegmeTa
AoKa3sblBaHUA ONpeaensoTcs ncxoas 3 TpeboBaHnin n BO3paKeHUn CTOPOH C
y4eTOM HOPM MaTepuanbHOro rnpaea, perynmpyroLwmnx CNopHbIe NPaBOOTHOLLE-
HUS. [Npn aTOM noa obcToATeNbLCTBAMM NpeameTa AoKasbiBaHUA NOHMMAKTCS
COBOKYMHOCTb HOPUANYECKNX (PaKTOB, UMEKLLNX 3HAYEHME ONA NPaBUITbHOIO
paccMoOTpeHNa 1 paspelleHuns gena. B gokTpnHe obocHOBaHa KoHUEeNUus y3-
KOro M LUMPOKOro TOSIKOBaHMA nNpeamMeTa gokasbiBaHus. [py 3TOM npu y3KOM
TONKOBaHMM B NpeaMeT LOKa3blBaHUS BKOYAKTCS TOSMTbKO MaTepuanbHo-npa-
BOBblE (paKTbl, OT YCTAHOBMEHNS KOTOPbIX 3aBUCUT pa3peLLEeHne cnopa no cy-
wectBy. MIMEHHO 3Ta KOHUenumd, No MHEHUIO OTAENbHLIX UccregoBaTenen,
Hauny4wnm o6pasom No3BONSET NPOCNEANTb NPOoLIECCyarnbHY CBA3b hakToOB
npeamMeTa gokasbiBaHUA ¢ 0653aHHOCTAMM MO AoKasbiBaHWo. LLinpokoe Ton-
KoBaHMe obCcToATEeNbCTB NpeaMeTa AoKasblBaHUS npeanonaraeTt BKIOYEHNE
B COCTaB npeagMeTa gokasblBaHUs 06CTOATENBbCTB MaTepuranbHO-NPaBoBOro U
MHOro xapaktepa. [Npu WKMPOKOM MOHMMaHWKM nNpeagmeTa AoKasblBaHUs, Mo-
MMMO MaTepuanbHO-NPaBOBbLIX (PaKTOB, B €r0 COCTaB MOryT BXOAUTb NpoLec-
CyanbHO-NMpaBoBbLIE dakThbl, AoKasaTenbCTBEHHbIE, NPOBEPOYHbIE,
BCNomoraTenbHble, (hakTbl, YCTaHOBIEHNE KOTOPbIX HEOOXOAMMO ANSA BblHE-
CEHUsI YaCTHOro onpeaeneHus. Peannsys npuHUMn Cyaenckoro pykoBoacTea
npoLeccoM, apbuTpaxkHbI Cyd MOXET BOCMNOSTHUTL Npobenbl CTOPOH No onpe-
AENEeHNIo PUONYECKN 3HAUYNMbIX OBCTOATENBCTB B COCTA3aTENbHbLIX DyMmarax.
[TneHym pasbacHUI, YTo apbuTpakHbl Cyq Bnpase BbIHECTU Ha ObcyxaeHue
IOPMANYECKN 3HAYMMbIE ODCTOATENbLCTBA, HA KOTOPblE CTOPOHbI HE CCbina-

1 3uHuH A.M. YuyacTue cneumanucta B npoueccyarnbHbix gencTeuax: y4e6. M.: MpocnekT,
2011. 256 c.; Moxoe A.A. Cneumanuct B rpaxgaHckom cygonpowussoactee // LimBunucr.
2008. Ne 3. C. 87-94.
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nuck. BmecTe ¢ TeM B OOKTPUHE BbICKa3blBarNCb CY>XOEHUA, YTO B ENCTBYIO-
LeM npoLeccyanbHOM 3akoHoAaTenbCTBE HeObBXoOMMO 3akpenuTb 0bA3aH-
HOCTb Cyda MO BOCMOSIHEHUIO OBCTOATENLCTB NpeaMeTa OoKasblBaHUS: CyAa
0643aH BbIHECTU Ha ObCyXXaeHMe IpUaNYecKkn 3HaYMMble 0BCTOATENbLCTBA, Ha
KOTOPbIE CTOPOHbI HE CCbINasmchb.

CoxpaHsieTcs nosiHomoume apbuTtpaxkHoro cyga npennoXuTb CTOPOHaM
AONONHUTENbHbIE AOKA3aTeNbCTBa, €Cnn NocnegHnx HegocTaTouHO AN pac-
CMOTPEHNA aeria no CyLecTsy.

PackpbiTve n ncrpeboBaHme aokasaTesfibCTB B apbuTpaxHomMm cyae
nepBOW UHCTaHUUN

MyHKTBI 37—38 [NoCcTaHOBMNEHUS coaepXaT pa3bsaACHEHUS MO NOPSAKY pac-
KpbITUS 1 ncTpeboBaHnsa gokasaTenbCTB apbuTpaxHbiM cygom. 1o cmbicny
AEeNCTBYIOLLEro 3akoHodaTenbCTBa K npoueccyanbHbiM AOKYMEHTAM CTOPOHbI
AOIKHbI NPUNOXUTL OOKYMEHThI (gokasaTernbcTBa) B obocHoBaHUM TpeboBa-
HUW C yKa3aHWEM KOHKPETHbIX JOoKa3aTenbCTB B NOLATBEPXKAEHUMN KOHKPETHbIX
obcToATenbCTB. [lokazaTenbCcTBa, He MPUMNOXeHHbIE K cocTsa3aTenbHbIM Byma-
ram, OOSMKHblI ObITb packpbITbl Nepeq ApyrMMy nuuamu, yy4acTBYHOLWMUMA B
aene, 0o Hayana cygebHoro 3acegaHus, Unu B npegeniax cpoka, yCcTaHOBIEH-
HOro CyOM B onpefeneHuun, ecnu nHoe Ha yctaHosneHo AlK PO. [pn aTtom
nof pacKkpbITUEM AoKa3aTeNbCTB NOHMMAETCS B AOKTPUHE 3abnaroBpemMeHHoe
O3HaKOMIIEHME C cofepXaHuMeM [JokasaTenbCTB Nnuuamu, y4yacTBYHOLWMUMKU B
aene, B CPOKU, yCTaHOBSIEHHbIE CyaOM. HapylweHue nopsgka unm cpokoB pac-
KpbITUA AOKa3aTENbCTB HE ABNAETCA OCHOBaHWEM [N OTKasa B UX NPUHATUAN
N nccrnegoBaHuKn. B aHrno-amepmkaHcKOM cMCTeEMe nNpasa 3a HapyLLUEeHUe npa-
BUJT pacKpbITUS JOKa3aTenNbCTB YCTaHOBMNEHbI Bonee XecTkMe caHKuMn B BUAE
3anpeTta ccbllaTbCA Ha HepacKpbITble gokasaTenibcTBa. B poccuickom npo-
LeccyanbHOM Npase Cy/ Bnpase OTHECTU cyaebHble pacxobl 3a HapyLleHne
nopsiika pacKpbITUS OoKa3aTeSNIbCTB BHE 3aBUCMMOCTM OT pes3ynbTaToB pac-
CMOTpPEHUA agena.

B cnyyae HenpepncTtaBneHuMsi CTOPOHOW [oOKasaTenbCcTB B 0b6oCcHOBaHMeE
cBonx TpeboBaHUM apbuUTpaxHbIM Cyad paccMaTpuBaeT Ao Mo UMEKLWMMCS
matepuanam. [lopagok npeacrtaBreHns U UCTpeboBaHUSA [OKa3aTenbCTB
yctaHoBrieH cT. 66 AlNK P®. Npu aTom He TpebyeTcsa ykasaHUs pEKBU3UTOB
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nctpebyemoro pfokasaTenbCTBa M MNPUNOXKEHUS K XogaTancTBy [oOKasa-
TENbCTB, NOATBEPXAAKOLWMX HaXOXOEHUEe UCTpebyemMoro gokasaTenncrtBa y
COOTBETCTBYHLLEro nuua. JlokanbHbIM NpeaMeToM JOoKasbliBaHNA ANd yoosrie-
TBOPEHUS COOTBETCTBYHOLLErO Xo4aTancTea byayT sBnaTbCca crneayrowime ob-
cToATenbCTBa: PaKT OTCYTCTBUA BO3MOXXHOCTN CAMOCTOATENBHOIO NOMy4YeHUs
AokasaTtenbCcTBa OT Nnuua, y KOTOPOro OHO HaxoAUTCs; PakT yKa3aHuA Ha To,
Kakme 0b6CTOATENLCTBA, MMEKoLMe 3Ha4YeHne anga gena, MoryT 6bITb yCTaHOB-
NeHbl 3TUM J0Ka3aTeNnbCTBOM; a TakkKe yKasaHUdA NPUYUH, NPEensaTCTBYOLWKNX
nonyyYeHnIo goKkasaTenbCcTBa, U MecTa ero HaxoXaeHus.

K uncny yBaxmntenbHbIX MPUYNH HEBbLINOSTHEHNA 06A3aHHOCTM nNpeacTa-
BUTb UCTpebyemMoe CyaoM [oKa3aTenbCTBO MOryT OTHOCUTLCH, B YaCTHOCTN,
NPUYNHBI, CBS3aHHbIE C OTCYTCTBMEM Y JNL, MO HE3aBUCALLMM OT HUX 06CTOS-
TenbcTBam cBefeHun o6 nctpeboBaHnn y HUX JoKa3aTenbCTB, a Takke CBs-
3aHHblE C He3aBUCALLMMU OT nnua obCcToATENbCTBAMU, B CUNY KOTOPbIX OHO
Bb1510 NULWEHO BO3MOXHOCTM CBOEBPEMEHHO HanNpaBUTb B Cy COOTBETCTBYHO-
Lne JokasatenbCTBa UMM coobwmTb Heobxoaumyo mMHopmaumo (Hanpu-
Mep, BBeLeHMEe peXuma MNOoBbILEHHOM TFOTOBHOCTU WX Ype3Bbl4anHOW
cuTyauumn Ha Bceun Tepputopumn Poccuinckon ®epepaunm nmbo Ha ee vacTu).
He moryT paccmatpmuBaTbCs B Ka4eCTBe yBaXXUTeNbHbIX MPUYNH criegyloLlme:
Heo6X0aMMOCTb COrflacoBaHUs C BbILLECTOALLNM OPraHoM (MHbIM fINLOM) BO-
npoca O HanpasfeHun B Ccyd UCTpebyeMbixX [oKasaTenbCTB, HaxoXOeHue
npeacraBUTeENs nNuua B KOMaHAMPOBKe (OTNYCKe), KaapoBble NepecTaHOBKW,
OTCYTCTBME B LUTATE OpraHn3aunmn rpucta, CMeHa pykoBoauTens (ero Haxox-
AeHue B AnnTenbHON KOMaHOMPOBKE, OTMNYCKe), a TakKe NHble BHYTPEHHUE op-
raHM3aunoHHble NpobnemMsbl nmua, y KOToporo cTpedyroTcsa AoKkasaTenbCTBa.

ApbuTpaxHblh cyq NpW  HanMyuuu COOTBETCTBYHOLEro XodaTancrBa
BnpaBe ucTpeboBaTb [oKasaTenbCTBa OT APYroro nvua, yyYacTBYHOLEro B
aene. Ecnu Takoe nuuo He npeacTaBuT AoKa3aTeNbLCTBO MO NpUYMHAM, Npu-
3HaHHbIM CYZIOM HEYBaXXUTESbHbIMU, NTMB0 HE N3BECTUT Cya O HEBO3MOXHOCTM
npeacTaBreHns JokasaTenbCTBa BOOOLLE UMW B YCTAHOBIIEHHbIN CPOK, apbuT-
paXHbl Cyq, BnNpaBe OTHECTWM Ha Takoe nvuo cyaebHble pacxobl, a Takke
obocHoBaTb CBOM BbIBOAbLI 06 bACHEHNAMN OPYrOM CTOPOHBI.
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PaccmoTpeHue apouTpaxHbIM CyAOM NepBON MHCTAHLIMM 3asiBIeHUS
o chanbcudmnkaumm noKkasaTenbLCcTB

MyHkT 39 lMocTaHOBNEHNSA pas3bACHAET NOPSLOK pacCMOTpeHUa apouT-
PaXHbIM Cy[OM MepBOW MHCTaHUWUKM 3asaBIieHUs O dpanbcudukaumm gokasa-
TenbcTB. [opagok paccMoTpeHns NogobHOro 3asiBfieHnst ycTtaHoBIEeH CT. 161
AlNK Po®. IMpwn aTom cnocob npoBeaeHUsi NPOBEPKM AOCTOBEPHOCTU 3a8BEHUS
0 dhanbcudmrkaummn onpenenseTcs cyaomM. YKasaHHble 3asaBeHns o panbcu-
duKaunum OOrmKHbl BblITb MOTUMBUMPOBAHHBLIMW. B HMX OBOCHOBbLIBAOTCA MpU-
3HaKM MNOAMNOXHOCTU [OoKasaTesibCTB, TakMe Kak COBepLUeHWe OeUucCTBuWn,
Bblpa3uBLUMXCA B nogaerike oopMbl JOKasaTernbCTBa: WU3roTOBMEHUE [OOKY-
MEHTa creuunanbHO Ana npeacTaBreHus ero B cyd (Hanpumep, HeCOOTBET-
CTBME BPEMEHU U3rOTOBMEHUA OOKYMEHTa yKasaHHbIM B HEM AaTam) nmbo
BHECEHMEe B YyXe CYLLUEeCTBYILWMA OOKYMEHT UCMpaBreHnn nnn SONOSHEHUN
(Hanpumep, nogaenka noanucen B OOKYMEHTE, BHECEHME B Hero OOMOSHU-
TenbHOro TekcTa). He nognexart pacCMOTPEHUIO B COOTBETCTBUM C Npasunamm
cT. 161 AlNK P® 3aaBneHus, kacarowmeca HeJOCTOBEPHOCTU AoKa3aTenbCTB
(Hanpumep, 0 HECOOTBETCTBUN AENCTBUTEITBHOCTU PAKTOB, U3ITOXEHHbIX B J,O-
KyMeHTe), Mbo B OTHOLLEHNN A0Ka3aTeNbCTB, HE MMEKOLNX OTHOLLEHUS K pac-
cMmaTpvBaeMoMy [eny, a Takke eCrnn OHO NoJaHO B OTHOLUEHUWN OOKYMEHTA,
NOAJSIOXKHOCTb KOTOPOro, N0 MHEHUI0 cyaa, He NOBMMHAET Ha ucxod adena B
CBA3W C HanMuMeM B MaTepuanax gena vHbIX goka3aTenbCTB, MNO3BOSIAOLLMX
YCTaHOBUTb pakTnyeckne obctoaTenbcraa.

3aaBneHne nogaeTcs B MMCbMEHHOM (bopMe C yKadaHNeEM B HEM KOHKpeT-
HbIX AOKa3aTenbCTB, KOTopble sABNATCA doanbCUUUMpPOBaHHBIMAU, N B YEM
BblpaxkaeTcs Takasa oanbcudukaums. O6 yronoBHoOM OTBETCTBEHHOCTU Npeay-
npexgarTcsa Kak nuuo, obpatuslueecd ¢ 3asBneHnem (1. 306 YK PO), tak u
nuuo, npeactaBmBluee gokasaTtenbctBo (cT. 303 YK PO®). Mo pesynbrtatam
paccMOTpeHNa 3asBreHnsa akT hanbcudmkaumm gomkeH 6biTb yCTaHOBMEH
NN oNpoBeEPrHyT. ApOUTPaXKHbIN Cyd BbIHOCUT YaCcTHOE onpeeneHne u no
npaesunam 4. 4 ct. 188.1 AlNK PO HanpaBnsieT ero Konuto B NpaBoOOXpaHUTENb-
Hble opraHbl A4S peLleHns Bonpoca O NpuBeYyeHnn nuua, NpeacTaBnBLLENO
dranbcmunumpoBaHHoe AoKa3aTenbLCTBO, U nuua, 6esocHoBaTenbHO 3a-
ABMBLLEro 0 ero gpanbcudukaumm, npeaynpexaeHHbIx o6 yroioBHOM OTBET-
CTBEHHOCTW, K JAHHOW OTBETCTBEHHOCTW.
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YyacTtue cneuymanucta B apouTpaxHoM cyae nepBOU UHCTaHLUN

[MyHkT 40 MNocTaHoBNeHUs ycTaHaBnuBaeT NOPSAOK yyYacTus cneuuanu-
CTa B apbuTpaXHOM cyae nepBon UHCTaHuun. Crneumnanuct MoxeT ObITb npu-
BfeYeH K yyacTuio B [Jene Kak Mno uvHuuyuaTuBe camoro cyga, Tak v no
xogaTtancTsy nuy, ydacTteytowmx B gene (4. 2 ct. 55.1, 4. 1 ct. 87.1 AlK P®).
CneuunanncT NnpuBieKkaeTCA K y4acTuio B Aesie C LieSbio OKa3aHUs COAENCTBUS
B UCCnefoBaHUM fokasaTenbCTB. 10 pesynbTaTtam KOHCynbTauuu cneuvanu-
cTa Cy[ MOXeT MpeafioXnTb CTOPOHaM NpeLCTaBuUTb JOMONMHUTESbHbIE JOKa-
3aTenbCTBa, Pa3bACHUTL CTOPOHaM MpPaBO Ha 3asiBreHwe xogaTtancrea O
Ha3Ha4YeHUn akcnepTuabl. KoHcynbTauma cneumanucta B apbutpaxHom npo-
uecce — NOMHOUEHHOEe CPeAcTBO JoKasblBaHWA. B MHbIX LMBUINCTUYECKNX
npoLeccax crneunanncT BbiMOSTHAET BCMOMOraTesibHYy0 OYHKLMIO, YTO HENb3SA
npusHaTtb goctomHcTBoM [TIK P® n KAC PO.

3aknro4yeHue

Ha ocHoBe npoBeaeHHOro uccnenoBaHus NpeacTaBnaeTcs NpaBUibHbIM
NPUATK K cnegylowmm BbiBogaMm. MNMonoxeHns o goKa3biBaHUM U goKa3aTernb-
CTBax, pa3bsCHEHHbIE B aHANN3NPyeMOM NOCTAHOBNEHUN MMEIOT BaXKHOE Mpu-
KnagHoe 3HadeHue. [NpaBunbHOE NMPUMEHEHUE yKa3aHHbIX HOPM MNO3BONSAET
Hagnexaluum obpasomMm peanu3oBaTtb NPUHLMMN COCTA3ATENbHOCTU apbuTpax-
HOro CyAOnpPOU3BOACTBA, UCKNIOYMTL cyaebHyto owmnbky npu onpeaeneHunn
npeameTa AokasbiBaHUA U pacnpeneneHns 0643aHHOCTEN NO AOKa3blBaHMIO.
Peannsaunsa HOpM 0 pacKkpbITUM U UCTpeboBaHNN OOKa3aTeNbLCTB, paccMoTpe-
HUN apBUTPaXKHbIM CyAOM NEPBON MHCTaHUMKN 3asiBEHNA O danbcndukaumm
AokasaTenbCTB, y4acTuum cneumanucta B apobutpaxHoMm cyae nepBon MHCTaH-
LUK Takke MMEET BaXXHOE NpuKnagHoe 3HavyeHne ana o60CHOoBaHUSA nuuamu,
y4yacTBylLWMMM B gene, NpaBoBon nosvuum nepen cyaom. Bmecte ¢ Tem no
pesynbTaTtam NPOBEAEHHOro aHanmsa npeacTaBnsaeTca npaBuIbHbIM cAenaTtb
cneaywowime npeanoXeHusi No CoOBepPLIEHCTBOBAHMIO NPOLIECCYanbHOro 3aKo-
HogaTenbcTBa. Bo-nepBbix, B AENCTBYHOLWEM MpoLeccyanbHOM 3akoHoaa-
TenbCTBE HeobXoaAMMO 3aKkpenuTb 00s13aHHOCTb Cyda MO BOCMOSIHEHMIO
obcTOoATENLCTB NpeaMeTa OOKa3sbiBaHUSA: cyad 00s13aH BbIHECTM Ha obcyxae-
HWe PUANYECKN 3HAYUMbIE OBCTOATENBLCTBA, HA KOTOPbIE CTOPOHbLI HE CChbl-
nanucb. Bo-BTOpbIX, 3akpenuTb B MpoueccyanbHOM 3aKOHOOAaTeNbCTBE
«KECTKOE» MpaBUIIO pacKpbITUA AOKa3aTenbCTB, Nuwatowee 3noynotpebns-
lOLLLYHO CTOPOHY npaBa CCblflaTbCA Ha AOKa3aTenbCTBO B 060CHOBaHMM CBOUX
TpeboBaHWMn NPU HapyLLUEHUN NOPSAKA PacKpbITUA OOKa3aTENbCTB.
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AOMWHUCTPATUBHO-NPaABOBOE peryrimpoBaHMe BHELWWHEN TPYyAOBOM
MUrpauumn: onbIT CpaBHUTENbLHO-NPAaBOBOro aHanusa

B. I1. Oyepedsko, E. A. Manbiwes

Cesepo-3anadHeil chunuarn
Poccutickoeo eocydapcmeeHHO20 yHuU8epcumema rpasocyous,
Cankm-lemepbype, Pocculickas ®edepayus

B cTaTbe ocyLecTBNeH CpaBHUTESbHbIN aHann3 npaBoBbIX N MHCTUTYLIMOHAITbHbIX OC-
HOB perynupoBaHnda BHeLLHeN Tpyaoson murpauum B Poccun, MNMonbwe n Nepmanumn, ctpa-
Hax, MMeKLNX OOCTAaTOYHO pasBuUTble HauMOHarnbHblE MEXaHW3Mbl PErynnmpoBaHus 3TON
BaxkHoOM cepbl. ObpallaeTca BHUMaHME Ha CXOXECTb CTPYKTYPbl U TEHOAEHLUMI pa3BUTUSA
Bble3HbIX N Bbe3aHblX TPYAOBbIX MOTOKOB, NPOABUHYTOCTb B Pa3BUTUN HOPMAaTUBHO-Npa-
BOBbIX OCHOB WX perynupoBaHusi, 06yCNoBNEHHOE BXOXAEHNEM 3TUX CTPaH B MHTErpauu-
OHHble O0ObeaMHeHUs COCYLLeCTBOBAHME KOMMYHUTAPHOTO  (MHTErpauMoOHHOro) u
HaLMOHanbHOro 3akoHo4aTenbCTBa.

AHanuaupyloTcs bakTopbl, onpeaensiiowme CyLeCcTBEHHYIO cneunduky HaumoHanb-
HbIX MoAenen agMUHUCTPATUBHO-NPABOBOIO PerynmpoBaHns BHELLHEN TpyaoBOW MuUrpa-
LN B K&XXO0W CTpaHe. YKa3blBaeTCH Ha pasnmyne CUcTeMbl OpraHoB, (PYHKLMOHUPYOLLMX
B 3TON cpepe. [NpoBedeHHbIN aHanuM3 no3eosnvn chopmMynnpoBaTb psa NpeasioXeHnn no
MCNOMb30BaHUIO OMNbiTa APYrMX CTpaH B PasBUTUN POCCUWUCKOW MOAENU peryrnvpoBaHus
BHELLHEN TPy4OBOM MUTpaLUN.

KntoueBble crioBa: BHELHAS TPyAOBad MUrpauuns, Tpyasawmeca-MurpaHTbl, MUurpaum-
OHHOE 3aKoHO4aTENbCTBO, OpraHbl MCMOSTHATENBHOW BRACTX, MUrPaUUOHHAas MONUTUMKA,
Poccus, MNonbwa, NepmaHus.
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